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Introduction’

After many years of discussions, advocacy and promises, the Government of Malaysia has
finally tabled in parliament a law giving people the right to access information held by public
authorities or a right to information law, in the form of the Freedom of Information Bill 2026
(FOI Bill). 2 The Centre for Law and Democracy (CLD) very much welcomes this
development. Malaysia is today one of only 54 UN Member States which lacks such
legislation and it is high time to address this major democratic shortcoming. To try to ensure
that Malaysia adopts as strong a right to information (RTI) law as possible, CLD has prepared

this analysis of and recommendations for the FOI Bill.

CLD works internationally to promote those human rights which it considers to be
foundational to democracy, including the right to information (RTI). As part of this, we
frequently produce analyses of existing or draft RTI legislation.® This analysis continues that
effort. Another part of this work is our RTI Rating,* a globally recognised methodology for
assessing the strength of legal frameworks for RTI which has been recognised and relied
upon by actors such as UNESCO, the World Bank and the United States Millennium
Challenge Corporation.’ The RTI Rating relies on 61 discrete indicators, grouped into seven
categories, to assess how strong the legal framework for RTI is in any jurisdiction. Every

national RTI law is assessed on the RTI Rating.

1 This work is licensed under the Creative Commons Attribution-Non Commercial-ShareAlike 3.0
Unported Licence. You are free to copy, distribute and display this work and to make derivative works,
provided you give credit to Centre for Law and Democracy, do not use this work for commercial
purposes and distribute any works derived from this publication under a licence identical to this one. To
view a copy of this licence, visit: http://creativecommons.org/licenses/by-nc-sa/3.0/.

2 Available via https://www.parlimen.gov.my/bills-dewan-rakyat.html?uweb=dr&lang=en#.

3 These are all available on our website at https://www.law-democracy.org/resources/. So far this year, we
have produced analyses of the Canadian Access to Information Act (https://www.law-democracy.org/wp-
content/uploads/2026/06/Canada.RTI .26-06.pdf), the Moroccan Law on the Right of Access to Information
(in French, https://www.law-democracy.org/wp-content/uploads/2026/03/Morocco.RTI .Mar26.final .pdf)
and the Philippines Draft Act on the Right of Access to Information (https://www.law-democracy.org/wp-
content/uploads/2026/02/Philippines.RTI-Bill. Feb26.pdf).

4 See https://www.rti-rating.org.

5 For a formal statement about how the MCC uses our RTI Rating to assess countries’ eligibility for
development assistance, see https://www.mcc.gov/who-we-select/indicator/freedom-of-information-
indicator.

¢ These assessments are available at: https://www.rti-rating.org/country-data/.

The Centre for Law and Democracy is a non-profit human rights organisation working
internationally to provide legal expertise on foundational rights for democracy.
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This analysis sets out CLD’s assessment of the strengths and weaknesses of the RTI Bill. As
part of our assessment, CLD has prepared an RTI Rating of the RTI Bill and a summary of

the results of this are found in the table below.”

Section Max Points Scoreout  Percentage
of 150
1. Right of Access 6 1 1 17%
2. Scope 30 12 12 40%
3. Requesting Procedures 30 4 4 13%
4. Exceptions and Refusals 30 5 5 17%
5. Appeals 18 11 18 61%
6. Sanctions and Protections 8 4 4 50%
7. Promotional Measures 16 3 3 10%
Total score 138 ‘ 40 ‘ 47 29%

It is immediately obvious that the RTI Bill represents an extremely weak legislative effort in
this area, earning the equivalent of just 47 out of a possible 150 points or 29%. This would put
Malaysia in 137t place out of the 142 countries on the RTI Rating, or well into the bottom 10
countries. Comparing regionally, Malaysia would sit alongside the Philippines, also on a
score of 47, and at the bottom of ASEAN member countries. However, the Philippines is
currently updating its legislation and the initial draft being considered there scores 91 points
on the RTI Rating,® far more than the FOI Bill. The strongest law in Southeast Asia is

Indonesia’s, with a score of 100 points.

The radically low score of just four points in the category of Requesting Procedures, normally
an easy area to do well, is particularly disappointing. Only one other country does this
poorly, namely tiny Palau. But the FOI Bill manages to achieve a score of 50% or more in only

two categories, and there are weaknesses throughout.

7 Note that since the FOI Bill relies on the as yet not public Ombudsman Act for the system of oversight,
we were unable to include 6 indicators in the Appeals category, worth a total of 12 points, on the RTI Rating.
As a result, the FOI Bill was rated out of 138 points, instead of 150. However, we have scaled up the score
in the Appeals category to be out of 30 instead of 18, so as to render the results comparable with other
countries.

8 See the CLD analysis at https://www.law-democracy.org/wp-content/uploads/2026/02/Philippines.RTI-
Bill. Feb26.pdf.

The Centre for Law and Democracy is a non-profit human rights organisation working
internationally to provide legal expertise on foundational rights for democracy.
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This analysis follows the categories in the RTI Rating. However, as the RTI Rating does not
cover proactive disclosure, an additional section has been added to this analysis to cover that

issue.

1. Right of Access and Scope

Article 10(1)(a) of the Constitution of Malaysia guarantees the right to freedom of expression
but this does not extend to cover the right to information. Addressing this lacuna in the
Constitution should be addressed in due course, but that clearly goes beyond the scope of
the FOI Bill.

Section 5(1) of the FOI Bill establishes a right of citizens to make requests for information.
However, sections 6(2) and 22 make it absolutely clear that this is not to be construed as a
constitutional right, merely a legal, procedural right. Together with the lack of a guarantee
directly in the Constitution, this represents a weak form of protecting what is, under

international law, clearly recognised as a human right.

Better practice RTI laws set out clearly the external benefits which the right to information
engages for a country — such as facilitating participation, helping to combat corruption and
supporting government accountability, and then go on to require decision-makers at all
levels — such as information officers, oversight bodies and the courts — to interpret the law,
insofar as this is reasonable given its text, so as best to give effect to those benefits. The FOI

Bill fails to incorporate either of these measures.

The FOI Bill earns 40% in the Scope Category of the RTI Rating (12 points out of a possible
30) which, despite being a poor score is still better than for most categories of the RTI Rating.

Section 5(1) of the Bill limits the power to make requests not only to citizens but, quite
exceptionally, to citizens of 18 years or older. The latter restriction is not legitimate,
representing age discrimination and a paternalistic attitude towards younger people, and is
unknown in other RTI laws. It is clear that legal entities may not make requests themselves;
section 5(3)(b) sets out additional information a citizen needs to provide when making a

request “on behalf of a corporate or an unincorporated body”.

In terms of what information is covered by the FOI Bill, section 3 defines “information” — the
term to which the right of to make a request as set out in section 5(1) refers — as covering only
“any information contained in any official document” held by a public authority. This might
lead to cases where requests were rejected even though the public authority held the

The Centre for Law and Democracy is a non-profit human rights organisation working
internationally to provide legal expertise on foundational rights for democracy.
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responsive information, on the basis that it was not contained in an official document. This is
both an unwarranted limitation — for example, it is unclear whether a tender by a private
body to a public authority would be considered an “official document” — and also an
inefficiency, since officials will need to go through the additional step of considering this
issue when processing requests. Better practice, as represented in the large majority of RTI

laws, is simply to cover any information which is held by a public authority.

The definition of “information” in section 3 also excludes the matters covered by section 9,
which lists various grounds for refusing requests, including on the basis that the information
is exempt. This is not a proper approach. Logically, according to this, exempt information is
not “information”, such that a request for it would not even need to be processed, since it
would not be a proper request in accordance with section 5(1). The proper approach here,
again, is simply to define “information” as including any recorded information held by a
public authority, with section 9 operating separately as grounds to refuse (an otherwise valid)

request.

As noted, section 5(1) gives a right to make requests for information. The definition of
“information” in section 3 covers information contained in a document, which is then defined
(broadly) in accordance with the Evidence Act 1950.° In the end, the FOI Bill merely gives
applicants a right to request information. Better practice is to stipulate that requests may be

made for either information or specific documents.

A “public authority”, the entity to which requests for information may be directed, is defined
as including the Federal Government, the Parliamentary Service, a statutory body of the
Federal Government (i.e. a body which is established by law) and the “authorities of the
Federal Territories of Kuala Lumpur, Labuan and Putrajaya”. It is not clear to us whether this
also covers the head of State. It does not include bodies which, while not established by law,

are owned or controlled by the Federal Government.

As far as the legislature goes, the Parliamentary Service is a new institution, created by the
Parliamentary Service Act 2025. This is designed to protect the independence of parliament
from the executive, with the Parliamentary Service running the affairs of parliament.
However, this does not appear to cover all parliamentary functions. For example, this would
not appear to cover ministers’ offices and likely also not the legislative activities of

parliament.

9 Available at https://ccid.rmp.gov.my/Laws/Act_56_-_Evidence_Act_1950.pdf.

The Centre for Law and Democracy is a non-profit human rights organisation working
internationally to provide legal expertise on foundational rights for democracy.
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The judicial branch appears to be entirely excluded from the scope of the FOI Bill, contrary
to better practice. Even though some courts are established by statute, these would likely not
be covered by the FOI Bill on the basis that they would not be considered to be bodies “of the
Federal Government”. And this would not in any case cover constitutional courts. Better

practice is to cover all courts within the scope of an RTI law.

It is not clear whether, if State-owned enterprises are created by statute, they are considered
to be bodies “of the Federal Government”. And clearly the government could own or control
corporate bodies which were not established by statute. Better practice here is to cover any

enterprise which is owned or controlled by the government.

Likely most oversight bodies in Malaysia are created by statute, although, here again, it is not
clear if they would be considered bodies “of the Federal Government”. And this would not
in any case cover constitutional commissions or councils. Better practice here is to cover any

oversight body which is created by law or by the constitution.

Finally, in terms of scope, the FOI Bill fails to cover private bodies which perform a public

function or which receive significant public funding, which is what better practice laws do.

Recommendations

The law should recognise a right to access information held by public authorities as a fundamental
right, with sections 6(2) and 22 being removed and section 5(1) being amended to include more

rights-based language.

Consideration should be given to setting out directly in the law the external benefits which flow
from the right to information — such as combatting corruption and promoting participation and
accountability — and then requiring decision-makers to interpret its provisions so as best to give
effect to those benefits.
Everyone, whether a citizen or not and regardless of their age, should have a right to request
information, and this should cover both individuals and legal entities.
The definition of “information” should be amended to cover all information which is held by a
public authority, and the exclusion of information covered by section 9 should be removed from
that definition.
Applicants should have a right to request both “information” and “documents”.
The definition of a “public authority” should be amended to make it clear that it covers all of the
following;:

o The Head of State and ministers.

. The Centre for Law and Democracy is a non-profit human rights organisation working
. internationally to provide legal expertise on foundational rights for democracy.
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All bodies which are owned or controlled by other public authorities, including
corporations.

All parliamentary bodies and functions.

All judicial bodies and functions.

All bodies which are created by statute or the constitution (so as to capture all oversight
bodies).

Any private bodies which receive significant public funding, to the extent of that funding,
or which undertake public functions.

2. Proactive Disclosure

Section 21 of the FOI Bill is the only one to address the issue of proactive disclosure. Section
21(1) contains a short list of nine different types of information which public authorities
“may” (not “shall”) publish “as frequently as may be necessary”. Section 21(2) provides for
publication to take place through “websites, print media, digital media or any other form of
information dissemination to the public as deemed appropriate”. Section 21(3) provides that
no information identifying an information applicant “or any other person” shall be
published.

While it is positive that the FOI Bill at least includes a system for proactive disclosure, there
are a few problems with the system as set out. First, the list of categories is very limited. It
lacks any financial information whatsoever, such as budgets and budget reports. It also fails
to include information about contracts, tender opportunities or licences and other
authorisations which have been issued. While it does refer to public complaints, it does not
include information on opportunities to engage with and provide input into matters being
dealt with by the public authority. All of these categories of information and others are

covered by better practice laws.

In addition to incorporating a much more ambitious list of categories of information which
are subject to proactive disclosure into the primary legislation, a system for further expanding
this list over time should be included. While it may be challenging for public authorities to
meet these obligations at first, as time goes on this should become fairly easy and it is
important to be able to increase obligations over time, including so as to respond to emerging
issues. For example, the Ombudsman or some other actor could be given the power to add

items to this list.

. The Centre for Law and Democracy is a non-profit human rights organisation working n
. internationally to provide legal expertise on foundational rights for democracy.
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Second, publication of the information covered by the section 21(1) list is not even mandatory
for public authorities, with the use of the word “may” instead of “shall”. This is virtually

unknown in relation to proactive disclosure in other RTI laws.

Section 21(2) is positive inasmuch as it references different means for disclosing information.
However, better practice here is to require all of this information to be disclosed via a website
and then for additional forms of dissemination as needed to reach those most affected by the
information in question. For example, information about local development projects should

be disseminated in the communities where those projects are taking place.

It is appropriate for section 21(3) to protect the personal information of applicants. However,
itis not realistic to suggest that proactively disclosed information shall not identify “any other
person”. According to this rule, it would not be possible to issue a press release stating that

the Prime Minister was meeting with the leader of another country.

It is also important to provide for some system of oversight over whether public authorities
are meeting their proactive disclosure obligations. Otherwise, these will very likely remain
mere aspirations as opposed to obligations which are actually being delivered. Within the
system envisaged by the FOI Bill, the Ombudsman should take on this role, including via

both complaints and suo moto investigations.

Recommendations

The list of categories of information which are subject to proactive disclosure should be
substantially more ambitious and a system for levering up these obligations over time should be
added to the law.

Public authorities should be required to publish information on the list, not merely have the
discretion to do so.

Consideration should be given to requiring public authorities to disclose information both via a
website and in a manner which ensures that those who most need the information are able to
access it.

The reference to information identifying “any other person” should be removed from section 21(3).

The law should provide for some system of oversight of proactive disclosure obligations, ideally

via an independent body such as the Ombudsman.

. The Centre for Law and Democracy is a non-profit human rights organisation working
. internationally to provide legal expertise on foundational rights for democracy.
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3. Requesting Procedures

It is very important to have procedures for making, processing and responding to requests
for information which are both user-friendly for applicants and also not unduly burdensome
for officials, so as to help ensure that the system works smoothly. If this is not the case,
potential applicants will be discouraged from making requests and the burden on officials to

respond to requests may also be unnecessarily heavy, wasting public resources.

Requesting procedures is not a controversial or particularly contested area. The core rules for
a strong requesting system are well established and reflected in many laws around the world.
Despite this, and rather surprisingly, the FOI Bill only scores 4 out of a possible 30 points in

this category of the RTI Rating, or 13%, its lowest score on any category.

When it comes to providing reasons for requests, section 5(3)(e) requires the applicant to state
the purpose of their request. This is directly contrary not only to international standards in
this area but also the practice of the large majority of all RTI laws. However, the FOI Bill goes
much further than this, in section 6, and limits the right to make a request to a very narrow
set of purposes, namely correcting personal information, non-commercial research or
education, media reporting, and addressing a prejudicial act by the public authority. In other
words, for the majority of ordinary Malaysians, this law is available only to address
prejudicial acts by public authorities.!® This is a truly massive limitation which is simply

unknown in other RTI laws.

Better practice is to require applicants only to provide a sufficiently clear description of the
information being sought and an address for delivery of that information (which might, for
example, be an email address). In contrast to this, section 5(3)(a) of the FOI Bill requires
applicants to provide their “name, identification card number, residential address and
postcode, and contact details”. While some contact information is needed, the rest of this
information is simply unnecessary. Furthermore, instead of restricting the information which
applicants may be required to what is set out in section 5(3)(a), section 7 provides that they
may additionally be asked to provide “any other information or document relating to the
request in the manner as may be determined by the public authority”. This is unnecessary
and is likely to lead to a patchwork of different information being requested by different

10 We note that, as drafted, it would also only allow requests to the public authority which had perpetrated
the prejudicial act and not to other public authorities which might hold information needed to obtain
redress from the first public authority.

The Centre for Law and Democracy is a non-profit human rights organisation working n
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public authorities, complicating the making of requests and perhaps giving rise to questions

about the reasons for this among applicants.

The FOI Bill is silent as to how requests may be made. Better practice in this regard is to allow
for them to be delivered by mail, electronically (preferably via an online portal), in person

and, ideally, orally over the phone.

In many cases, applicants need help with their requests for information. Often, for example,
they face challenges in describing clearly the information they are seeking, even if they know
well enough what it is they want. As a result, they may make unduly broad or vague requests.
In this situation, it is to the benefit of both the applicant and the public authority to work
together to focus the request on just the information the applicant really wants. In other cases,
they may need assistance due to illiteracy or a disability. Better practice is to require public
authorities to provide assistance to applicants when they need it. The FOI Bill is silent as to
this issue.

In a related vein, applicants may direct requests for information to the wrong public
authority, i.e. a different public authority from the one which holds the information. Better
practice in such cases is to require the first public authority to transfer the request to the other
public authority (where they are aware of which one holds the information), and to inform

the requester about it. The FOI Bill is again silent as to this issue.

Section 5(5) requires applicants to be provided with a receipt (“written acknowledgement”)
upon lodging a request. This is good practice but it would also be useful to require this to be

provided within a set period of time, ideally of three or five working days.

Another procedural issue is the format in which information is provided to applicants. Better
practice here is to allow applicants to select their preferred format, from among a list of
possible formats, and then to require public authorities to provide the information in that
format, unless to do so would harm the record holding the information or would be unduly
burdensome. The FOI Bill is silent as to this issue.

The FOI Bill only scores one out of a possible six points on the indicators relating to timeliness
of responding to requests. First, it fails to provide for requests to be responded to as soon as
possible, with the initial time limit merely being a maximum. Second, according to sections
8(1) and (2), public authorities must respond to requests within 15 working days but then
only actually provide the information within another 14 working days. Best practice is for the
initial time limit to be just 10 working days, although 15 is not unreasonable. But information
should then be provided forthwith after that. This normally means immediately if provision

The Centre for Law and Democracy is a non-profit human rights organisation working n
internationally to provide legal expertise on foundational rights for democracy.
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is through electronic means, although more time may be needed in case the format of

provision is via a physical inspection of the responsive records.

Section 8(4) allows for extensions for an additional 21 working days “or any other reasonable
period” where the request involves a large number of documents and responding within the
original time limit would unreasonably interfere with the work of the public authority or the
request requires a search for records at offices of the public authority in different locations.
This is reasonable apart from the discretion granted to public authorities to go beyond the
21-day limit (i.e. the period of extension should be capped at 21 days). Then, section 8(5)
provides for notice of an extension but only within 14 working days from the expiry of the
period for providing the information, which is already 14 days after the initial period for
responding to requests. In other words, when an extension is taken after the initial 15 working
days, public authorities have 28 additional days to notify applicants, such that notice will
normally arrive only 7 days after the expiry of the extension (presumptively limited to 21
days). This does not make sense. Notice of an extension should be provided within the
original 15 working day period for responding to the request. Also, the notice should be
required to include the reasons for the extension (and not just the fact that an extension is
being taken).

Section 10 provides for access to be deferred whenever information is pending publication
for any proceedings in parliament or has been released to the media. For the first, there is no
time limit on how long the publication may be pending. Better practice in this regard is to set
strict time limits on this, say of 30 days. The second is an approach which is not found in
other RTI laws and does not appear to make sense. The mere fact that information has been
released to the media does not mean that the media are going to report on it and, even if they
do, this is utterly different from an applicant being able to review the full information
directly. This approach might also be prejudicial to other media outlets, depending on how

it was applied. There is no need for this part of the deferment system.

Section 5(4) provides for a fee to be submitted with a request for information, as “prescribed
by the Yang di-Pertuan Agong”. Access to information is a human right and applicants
should not have to pay to exercise it. It is not clear whether the fees referred to in section 5(4),
to be set by the Yang di-Pertuan Agong, are to cover fees relating to provision of information
as well as the lodging of a request. Otherwise, the FOI Bill is silent as to what other fees may
be charged for providing information. Better practice is to limit this to the reasonable (market)
cost of reproducing and sending the information, as set out in a central schedule of fees, and
not to allow public authorities to charge for the time their staff have spent processing the

The Centre for Law and Democracy is a non-profit human rights organisation working
internationally to provide legal expertise on foundational rights for democracy.
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request. In addition, it is both better practice and good economic sense to provide for a set
number of pages of photocopies, such as 20, to be provided for free, since it will normally
cost more to retrieve fees under this limit than the fee is worth. In addition, a system of fee

waivers for impecunious requesters should be added into the law.

Better practice is for the law to give individuals holding government information which is
not subject to intellectual property rights which are vested in private actors a right to reuse
that information without any legal constraints, including, for example, those flowing from
copyright or other intellectual property rights held by public actors. Instead of this, section
18(1)(a) provides for an incredibly strict penalty of up to five years” imprisonment for anyone
who uses information provided pursuant to a request for any purpose other than the one

indicated in the request.

Recommendations

Instead of requiring information applicants to indicate the purpose of their requests, the law
should state explicitly that they do not need to provide such reasons. Section 6, limiting the
purposes for which requests may be lodged, should be removed.

Public authorities should be limited to asking applicants to provide an address for communication
and a sufficiently clear description of the information they are seeking when making a request.
The law should set out clearly the manner in which requests may be lodged, which should include
a range of options such as electronically, in person, by mail and ideally even by phone.

Public authorities should be required to provide assistance to applicants who need it, for example
to clarify their requests or due to illiteracy or disability.

The law should set a time limit on the period within which public authorities need to provide
acknowledgement of requests, such as of three or at most five working days.

The law should require public authorities to transfer requests to other authorities when they
receive a request for information they do not hold but are aware of another authority which does
hold it.

The law should state clearly that applicants may indicate a preferred format for receiving
information and that public authorities shall provide access in that format unless doing so would
interfere with their operations or pose a risk of harm to the record containing the information.
Public authorities should be required to respond to a request as soon as possible. Consideration
should be given to reducing the initial time limit from 15 to 10 working days. Once a response has
been given, the information should be provided forthwith. The period of extensions to the original
time limit should be hard capped at 21 days. Notice of an extension should be provided within the
original time limit and should include reasons, as well as the period of the extension.

. . The Centre for Law and Democracy is a non-profit human rights organisation working

. internationally to provide legal expertise on foundational rights for democracy.
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* Section 10 should be amended to remove the reference to the media and to set a time limit, say of
30 working days, on the period publication of the information may be pending in parliament.
Section 5(4) should be amended to provide that no fee may be charged simply for making a request
for information and to indicate that the applicable fees for making requests shall include only the
reasonable cost of reproducing and sending the information, with the first 15 or 20 pages of

photocopies being provided for free. A system of fee waivers for impecunious applicants should
be added into the law.
= Section 18(1)(a) should be removed and replaced by an open reuse system.

4. The Regime of Exceptions

The regime of exceptions defines what information is accessible and what is not and thus lies
at the heart of any right to information system. It is important for that regime to protect
important secrecy interests (i.e. for it not to be unduly narrow). However, a far more common
problem is regimes of exceptions which are too broad. This undermines the core goal of an
RTI law, namely to make government transparent, and may also enable wrongdoing, such as

by facilitating secrecy around corruption.

The essence of a strong regime of exceptions is the following three-part test for withholding
information. First, information should only be allowed to be withheld only if it falls within
the scope of a precise list of interests justifying non-disclosure and which are set out in the
law. This list should be consistent with international standards, for example by being limited
to legitimate interests such as public order, the administration of justice, commercial
confidentiality and so on. Second, information should be allowed to be withheld only if
disclosing it would pose a real risk of harm to one of those interests, the so-called “harm test”.
Third, even where the second condition is met, the information should still be released where
this serves a greater public interest than the harm which might be caused, the so-called

“public interest override”.

The FOI Bill earns just 17% on this category of the RTI Rating, making it the second weakest
category (tied with Right of Access) after Requesting Procedures. An initial problem is that
section 12(a) preserves secrecy provisions in other laws, providing that information is exempt
if it is “protected under other written laws”. The problem with this approach is that many,
perhaps most, of those other laws in Malaysia do not conform to the three-part test for

. The Centre for Law and Democracy is a non-profit human rights organisation working
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restrictions.! As a result, a better approach here is for the RTTlaw to set overriding standards,
aligning with the three-part test, for all secrecy provisions such that provisions in other laws
which do not conform to it are void, to the extent of that inconsistency. This is justifiable on
the basis that the RTI law is implementing a human right and should thus override

inconsistent laws.

The FOI Bill contains numerous exceptions which do not conform to international standards
in the sense that they protect interests or provide for secrecy on grounds which are not

recognised internationally, as follows:

e Section 9(1)(e): This allows requests to be refused when they are “vexatious” (which
is legitimate) or simply “unreasonable”. The latter is far too broad and undefined to
serve as a proper basis for rejecting a request. This is particularly the case given that
decisions on this will initially lie with the public authority assessing the request, which
applicants would only be able to challenge by appealing to the Ombudsman.

e Section 12(i): This applies whenever “disclosure of the information would be likely to
prejudice the commercial, financial, economy or property interests of the public
authority”. This is too broad and should be limited to legitimate commercial
competition or negotiation interests. Otherwise, it might be applied in situations
where proper accountability might impact the financial or economic interests of a
public authority, such as the exposure of corruption.

e Section 12(j): This applies whenever the “disclosure of the information would be likely
to prejudice the conduct of any research undertaken by a public authority or any
person”. This is simply too undefined and could again be applied inappropriately to
prevent the exposure of wrongdoing relating to research. It should instead be limited
to protecting intellectual property rights involved in research activities.

e Section 12(1)(i): This covers cases of a breach of contract. In doing so, it effectively
allows public authorities to contract out of this law. Instead, contracts should be
required to conform to this law. At a minimum, this rule should be limited to contracts
which were concluded prior to the adoption of this law.

e Section 12(m)(ii) and (iv): The first of these protects, among other things, “privilege of
the medical profession”. It is legitimate to protect privacy, which the FOI Bill already
does. Otherwise, under international standards, the medical profession does not have
any privilege which could override the right of access (and may, in this regard, be

11 See, for example, Toby Mendel, Malaysia: Media Law Reform Blueprint (CLD, 2025), Chapter 4.
Transparency, https://www.law-democracy.org/wp-content/uploads/2025/10/Malaysia-Report.25-01-
19.pdf.
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distinguished from the legal profession where very different considerations come into
play). The second protects “any proceedings before a tribunal or a board”. This is
simply not legitimate (any more than rendering the entirety of court proceedings
secret would be).

e Section 12(n): This covers the provision of any advice or consultation that takes place
within government. No legitimate interest is identified (and then protected against
harm). There are legitimate interests relating to this subject, such as the free and frank
exchange of views within government (or the space to think, as this is sometimes
described). But this exception fails to identify them and be limited to them.

e Section 12(p): This covers unpublished both media content and other forms of
communication, including publications. In relation to actual media content, such as
might be held by a public broadcaster, it is legitimate to provide protection to
confidential sources and also creative materials which are covered by copyright. As
for other public communications, it might be legitimate to protect material which is
due to be published imminently, along the lines of the rule in section 10 as applied to
parliament. But as cast, this exception does not refer to an interest which is then
protected against harm.

e Section 12(q): This covers “the source of any information obtained in the course of
making any programme or broadcast”. If this were restricted to media outlets, as
noted above, it would be legitimate. However, it is not as it covers any programme of
any sort, which could, for example, include a programme to celebrate a national day

or whatever.

Also, section 12(o) protects personal information, including of deceased persons. Better
practice is to protect privacy and not personal information, since the latter extends beyond
private information and also fails to cover all private information. The protection of deceased
persons is controversial. While such protection is afforded by some RTI laws, other laws do
not protect the deceased at all or, alternatively, limit this to a period of time after death, say
of 10 or 20 years.

A number of exceptions protect legitimate interests but do not provide for a harm test or a

properly robust harm test, as follows:

e Section 12(b): This covers any information relating to law enforcement, as opposed to
information the disclosure of which would undermine law enforcement.

e Section 12(e): This covers anything which would disclose various types of intelligence
operations, again rather than protecting those operations against harm.
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e Section 12(g): This protects information the disclosure of which “would likely
endanger the life, safety, health or welfare of any person”. Since “endanger” already
incorporates a risk factor, it is not necessary to qualify it further by the term “likely”.

e Section 12(h): This protects information the disclosure of which would “likely disclose
trade secrets”. Trade secrets are a very specific form of information which is normally
easy to recognise. Common practice is thus simply to protect against the disclosure of
these secrets and not to extend protection to the rather theoretical notion of being
likely to disclose them.

e Section 12(m)(i) and (ii): The hat for this section covers all information “relating to”
the topics covers. The first section here protects legal professional privilege, which is
legitimate. But, as phrased, this would also cover, as an example, a report on the issue
of legal privilege, since that also relates to this notion. Instead, this exception should
simply apply to protect legal professional privilege. It may be noted that this needs to
be defined properly in relation to public bodies, so as to apply to staff lawyers only
when they are undertaking explicitly legal functions. Policy advice provided by such
a lawyer should not be covered any more than similar advice provided by any other
official. The second covers the administration of justice by courts. Again, by covering
any information relating to this, as opposed to information the disclosure of which

would harm this, this exception fails to incorporate a harm test.

The third part of the three-part test is the public interest override. This is an essential part of
the balance between secrecy and transparency. Otherwise, very minor interests could prevent
the disclosure of information of significant public interest, for example relating to corruption
or human rights abuse, or supporting participation. The FOI Bill simply fails to include any

public interest override.

Better practice is to provide for presumptive time limits or sunset clauses, for example of 15
to 20 years, to all exceptions which protect public interests (such as national security, public
order and so on). This is based on the fact that the sensitivity of this information declines
rapidly with time. The FOI Bill fails to establish any sunset clauses. At the same time, in a
small number of cases, information may remain sensitive even after the expiry of the sunset
period. To accommodate this, a special procedure should be established to extend that period

(for example, the relevant minister could extend the period of secrecy on a case-by-case basis).

It is also better practice to require public authorities to consult with third parties where
requests are made for information which has been provided by them. This allows them either

to consent to disclosure of the information or to present arguments as to why the information
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should not be disclosed. In the latter case, this should be taken into account but should not
be determinative of the issue, i.e. they should not have a veto over the release of information,
given that they are not neutral as to whether it really is sensitive. The FOI Bill fails to provide

for such consultations.

In most cases, exceptions will apply, if at all, only to part of the information requested. As
such, better practice is to remove (redact or sever) that information and to release the rest of
the document, what is known as a severability clause. The FOI Bill fails to provide for such a

clause.

Section 9(2)(a) requires public authorities to provide notification in case of a refusal of a
request, including the reasons for the refusal. Where a request is refused based on section
9(1)(a), i.e. for being exempt under Part IV, the notification should also indicate the specific

section of the law being relied upon to justify the refusal.

Recommendations

Section 12(a) should be removed and, instead, the law should set standards for secrecy which are
aligned with the three-part test and then provide that it overrides any secrecy provisions which
tail to conform to those standards, to the extent of the inconsistency.

The whole regime of exceptions should be reviewed, in line with the comments above, to amend
or remove any provisions which do not protect legitimate interests and to ensure that all
exceptions are subject to a proper harm test.

A public interest override should be added to the law.

Sunset clauses should be added to all of the exceptions which protect public interests.

The law should provide for consultation with third parties whenever requests are made for
information which was provided on a confidential basis by them or which involves their privacy,
so that they are given an opportunity either to consent or to object to the disclosure of the
information.

A severability clause should be added into the law.

For refusals based on section 9(1)(a), the notification of the refusal should also be required to

stipulate the exact provision in the law which is being relied upon to justify the refusal.
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5. Appeals

A key feature of effective RTI systems is the presence of a robust system for appealing against
failures to process requests in accordance with the legal requirements, including but certainly
not only in relation to refusals to disclose information. It can be useful to provide for an
internal appeal within the same public authority which originally dealt with a request. This
gives the public authority an opportunity to reconsider the manner in which the request was
processed and potentially to address any shortcomings. An internal appeal to the head of the
public authority is provided for in section 11 of the FOI Bill. This is positive. However, section
11 fails to set out any time limit within which the head must come to a decision, which is a
key shortcoming as it creates the potential for internal appeals to drag on indefinitely. Given
that this is merely a reconsideration of the matter by the same public authority which has

already decided it, such a review should normally be completed within ten working days.

The courts are the final arbiters of legal disputes and so the possibility of an appeal to the
courts is important. This is the more so given that RTI laws involve complex legal issues
which may ultimately need to be decided by courts. This is provided for in section 16 of the
FOI Bill.

However, it is also important to have the option to lodge an appeal with an independent
administrative body given that internal appeals are not independent and appeals to courts
are expensive and time consuming. The FOI Bill provides in section 13 for an appeal from an

internal appeal to the head of the public authority to the Ombudsman.

No draft of the Ombudsman Act has so far been made available, and so it is difficult for us
to assess precisely how this will work or how robust such an appeal will be. We note, at a
general level, that extensive experience from countries around the world demonstrates that
having a dedicated body focusing on information appeals, such as an information
commission, or at least a body focusing jointly on information appeals and personal data
protection issues, as is the case in many countries, is a much more powerful way of securing
the right to information than allocating information oversight to a body which has a far more
general mandate, such as we assume will be the case for the Ombudsman. Access to
information is a highly specialised area, which requires the attention of a dedicated body. A

medium-sized country like Malaysia, with a population of nearly 35 million, can certainly
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afford to create such a specialised body. Indeed, many much smaller and poorer countries

have also done this.!?

Beyond the issue of expertise, experience demonstrates very clearly that effective resolution
of information appeals depends on the oversight body having binding decision-making
powers. Absent this, in many, perhaps most cases public authorities will simply ignore the
recommendations of the oversight body, rendering them essentially irrelevant. Around the
world, ombudsmen generally do not have the power to issue binding orders. This is
appropriate given their main function of resolving administrative disputes between
individuals and the administration. But, as noted, this is not effective in the information
context. It is not yet clear what approach might be taken on this issue in the Ombudsman Act
but, for purposes of the RTI Rating, we assume that this office will not have binding order-

making powers.

We also noted that, pursuant to section 14(2), the decision of the Ombudsman only needs to
be notified to the “aggrieved person”, which we assume refers to the applicant. Such
decisions also need to be notified to the concerned public authority if there is to be any chance
of that authority acting to rectify any breach which may be found. There is also a statement
of some concern in section 20, second paragraph of the Explanatory Statement which suggests
that section 14 means that the Ombudsman cannot hear an appeal where the head of the
public authority refuses to conduct an internal review on the basis that the information is
covered by section 9(1) of the FOI Bill, specifically mentioning as an example cases where the
information is confidential by virtue of any other law. There is nothing whatsoever in section
14 to support this interpretation. And, if this were true, there would be very little of substance

left for an appeal before the Ombudsman.

The importance of information oversight bodies such as the Ombudsman being robustly
independent is fairly obvious, just as courts need to be independent if they are to be able to
give fair decisions in disputes with the administration. It may be noted that independence
needs to be guaranteed both for the person serving as Ombudsman and in relation to the staff

and internal operations of the body.

The RTI Rating has three indicators relating to independence. These matters will be dealt
with in the Ombudsman Act. As such, we have not included those indicators in the RTI
Rating for Malaysia. We note, however, that these indicators refer to the manner of

12 For detailed information about this, see the relevant indicator on the RTI Rating, here: https://www.rti-
rating.org/country-data/by-indicator/37/.
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appointment and tenure of members, the need for prohibitions on politically connected
individuals from being appointed and the need for individuals to have requisite expertise to
be appointed, and the idea that the body should report to parliament and have its budget
approved by parliament. We also note that section 23(2)(d) provides for the Prime Minister
to adopt regulations setting rules governing the “procedure for external review by the
Ombudsman”. This is not appropriate given the need for independence in this office. Any
such procedures should either be set out in the primary law or be set by the Ombudsman

him- or herself.

The oversight body also needs adequate powers to investigate appeals which are laid before
it, including to review even confidential documents, to compel witnesses to appear before it
and testify under oath and, if necessary, to inspect public authorities. These powers will again
be found in the Ombudsman Act. However, whatever that Act might provide, section 15 of
the FOI Bill makes it clear that these powers will not be applicable to information appeals. It
is hard to understand the motivation for this but the result is clear: the ombudsman will have
no powers at all in relation to information appeals (because the FOI Bill itself does not allocate
any and those which might be found in the Ombudsman Act also do not apply). This is a

serious shortcoming.

The oversight body also needs to have clear powers to order remedies for applicants. These
should include requiring public authorities to provide access to information, to provide this
in a specific format and within a specific timeframe, and to alter any fees charged. Better
practice here is also to allocate the power to the oversight body to order public authorities to
provide compensation where applicants have suffered direct damages due to a failure to
comply with the RTI law. Section 14(1) of the FOI Bill states that the Ombudsman “may
affirm, vary or set aside the decision of the head of public authority”. This is helpful but it is
not sufficiently clear as to the powers of the Ombudsman in relation to appeals. This may
again be clarified by the Ombudsman Act but it would be preferable for it to be addressed
directly within section 14 of the FOI Bill.

Better practice is for administrative appeals to be free and not to require a lawyer. We would
expect this sort of detail to be found in the Ombudsman Act. However, on the basis that these
conditions normally apply in the context of appeals to ombudsmen, we have allocated full
points on this indicator on the RTI Rating.

Section 11(1), providing for internal reviews, is somewhat unclear as to the scope of such
reviews, which then also serves as the scope of appeals to the Ombudsman (since section 13
provides for these to be against internal review decisions). Section 11(1) starts out broadly,
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stating that a person “aggrieved by the decision of the public authority in relation to the
request” may appeal in writing to the head of the public authority. However, in setting the
time limit for such appeals, it refers to “the notice informing such refusal”, suggesting that
appeals will only lie against refusals to provide information, whereas better practice is to
allow for broad grounds of appeals for any breach of obligations under the law. This needs

to be clarified.

The last three indicators in the Appeals category of the RTI Rating call for clear procedures
relating to the processing of appeals, for the government to bear the burden of proof in an
appeal and for the oversight body to have the power to order public authorities to put in
place structural measures — such as to train information officers or improve its records
management — when there are broader problems in complying with the RTTlaw. These issues
will be dealt with, if at all, in the Ombudsman Act. As such, they have been omitted from the
RTI Rating for Malaysia.

Recommendations

A clear and reasonably short time limit for processing internal reviews should be added to the
law.

When it is adopted, the Ombudsman Act should include robust provisions to guarantee the
independence of the Ombudsman including both for the individual who serves in that role but
also the manner in which the office as a whole functions.

Section 15 of the FOI Bill should be removed and the Ombudsman Act should allocate adequate
powers to the Ombudsman, at least in the context of information appeals, as described above.

Even if the Ombudsman does not generally have binding order-making powers, consideration
should be given to providing for this in the context of information appeals.

Section 14(1) of the FOI Bill should be amended to make it clear that the Ombudsman has broad
powers to order remedies in the context of information appeals, including compensation where
appropriate. Section 14(2) should be amended to require these decisions to be notified to all parties
to an appeal. And the second paragraph of section 20 of the Explanatory Statement should be
removed.

Section 23(2)(d), providing for the Prime Minister to adopt regulations setting rules governing the
“procedure for external review by the Ombudsman”, should be removed from the law.

The Ombudsman Act should stipulate that appeals before the Ombudsman are free and do not
require the services of a lawyer.

Section 11(1) of the FOI Bill should be amended to make it clear that reviews before the head of
the public authority may be lodged in relation to any breach of the rules relating to the processing

of a request for information, and not just refusals to provide information.
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6. Sanctions and Protections

It is important to provide for sanctions for those who flout the law, while also providing
protections for those who release information in good faith. Section 18(1)(c) of the FOI Bill
provides for sanctions for a range of abuses, such as for anyone who “unlawfully destroys,
erases, alters, damages, conceals, blocks or falsify any information” with the intention of
obstructing access. This is positive but better practice is to provide for a more open-ended set
of actions which wilfully obstruct access. Also, while criminal provisions such as this (it
provides for up to five years’ imprisonment) are appropriate for the most egregious abuses,
systems of administrative sanctions for less egregious but still obstructive behaviour have

proven to be more effective in practice.

Section 17 is titled “Obligation of secrecy” and sets out prohibitions on individuals disclosing
information. Section 17(1)(a) covers staff of the Ombudsman. We note that the obligation of
secrecy this creates is not limited to information or documents received which are deemed to
be confidential or in relation to which there is a dispute about its confidentiality and, as such,
it is unduly broad. It would, for example, cover an invitation received to attend a workshop
so as to deepen understanding of RTI for purposes of better implementing the RTI law. But
section 17(1)(b) is even broader, making it a crime punishable by up to five years for anyone
who has access to any information “under this Act” to disclose that information other than
for purposes of the Act or a civil or criminal proceeding. Given the broad definition of
“information” under the Act, this would prevent a minister from exercising his or her
discretion to mention anything about what was going on in his or her ministry, unless it was
covered by the very limited proactive publication provisions in section 21. That is clearly not

reasonable.

It is also good practice to provide for sanctions for public authorities which systematically
fail to meet their obligations under RTI laws. It is often both unfair and ineffective simply to
sanction an individual information officer, especially if the problem is systemic in nature. In
such cases, the solution also needs to be systemic. The FOI Bill does not provide for such

sanctions.
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Section 20 provides public authorities and their staff protection against “defamation, breach
of confidence or infringement of copyright” for various acts not done in bad faith, including
allowing requests for information. This is again positive but better practice here is to provide
protection against any legal action. It is significant, for example, that no protection against
criminal charges for releasing information are provided. Protection against administrative

and employment-related retaliation for these acts should also be provided.

Recommendations

The regime of sanctions for abuse of the law should be strengthened by broadening the scope of
section 18(1)(c) and/or by adding in a system of administrative sanctions for wilful obstruction of
access.

Section 17 should be amended so that it only covers information which Ombudsman staff receive
as part of an appeal and which is claimed to be confidential. Thers is no need for section 17(1)(b),
given the broad obligations of confidentiality which already apply to officials.

In addition to sanctions for individuals, the law should provide for sanctions for public authorities

which systematically breach its provisions.
The protection afforded by section 20 should be broadened to cover breach of any law, as well as
administrative or employment-related measures.

7. Promotional Measures

A good set of promotional measures is essential for the proper functioning of an RTI law.
Despite this, the FOI Bill only earns 3 points out of 16 in this category of the RTI Rating, or

19%, making it one of the weaker categories.

For the most part, this is because it simply fails to provide for needed promotional measures.
This might, in part, be remedied by the Ombudsman Act, depending on what it says.

Promotional measures which are presently missing are the following:

e Allocating general responsibility to a central body, such as the Ombudsman, to
promote the right to information.

e Allocating responsibility to a central body and/or individual public authorities to raise
public awareness about the right to information.

e Putting in place a system to ensure good records management practices.
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e Requiring public authorities to publish lists of the documents they hold or at least the
types of documents they hold.

e Requiring public authorities to provide appropriate training to their staff on the right
to information.

e Requiring a central body to prepare an overall report on how the law is being

implemented, and to publish that report and table it before the legislature.

Section 4 of the FOI Bill places an obligation on public authorities to appoint one or more
information officers, which is positive. However, the same provision appears to limit the role
of these individuals to processing requests for information. Better practice is to allocate them

a broader role in terms of supporting implementation of the law.

Section 21(1)(h) does impose a non-binding obligation on each public authority, as part of its
proactive publication responsibilities, to disseminate information on the number of requests
it has received and how many it has allowed. This is positive but it should be expanded to
cover more detailed information about requests and how they were processed, other
implementation efforts the public authority has made and any recommendations for
improving implementation of the law. In addition, these reports should be prepared

annually, and this should be binding for public authorities.

Recommendations

* The various promotional measures which are missing from the FOI Bill, as outlined above, should
be added into the law.

Consideration should be given to broadening the role of information officers, as set out in section
4, to supporting implementation of the law generally, in addition to processing requests.

Section 21(1)(h) should be amended to expand the scope of information it requires public
authorities to provide in relation to their implementation of the law, to require this information to
be provided annually and to make it mandatory to publish this information.
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